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specified by the Secretary, if the insti-
tution does not possess sufficient
funds, to credit to a student’s account
or disburse to the student the proceeds
of a Direct Loan Program loan only
if—

(i) The institution’s participation in
the Direct Loan Program ends during a
period of enrollment;

(ii) The institution continues to pro-
vide, from the date that the participa-
tion ends until the scheduled comple-
tion date of that period of enrollment,
educational programs to otherwise eli-
gible students enrolled in the formerly
eligible programs of the institution;

(iii) The loan was made for attend-
ance during that period of enrollment;
and

(iv) The proceeds of the first dis-
bursement of the loan were delivered to
the student or credited to the student’s
account prior to the end of the partici-
pation.

(e) For the purposes of this section—

(1) A commitment under the Federal
Pell Grant, ACG, National SMART
Grant, and TEACH Grant programs oc-
curs when a student is enrolled and at-
tending the institution and has sub-
mitted a valid Student Aid Report to
the institution or when an institution
has received a valid institutional stu-
dent information report; and

(2) A commitment under the campus-
based programs occurs when a student
is enrolled and attending the institu-
tion and has received a notice from the
institution of the amount that he or
she can expect to receive and how and
when that amount will be paid.

(Approved by the Office of Management and
Budget under control number 1840-0537)

(Authority: 20 U.S.C. 1070g, 1094, 1099a-3)

[69 FR 22442, Apr. 29, 1994, as amended at 59
FR 34964, July 7, 1994; 61 FR 60492, Nov. 27,
1996; 63 FR 40624, July 29, 1998; 64 FR 59042,
Nov. 1, 1999; 656 FR 38729, June 22, 2000; 656 FR
65637, Nov. 1, 2000; 69 FR 12276, Mar. 16, 2004;
71 FR 38002, July 3, 2006; 73 FR 35493, June 23,
2008]

§668.27 Waiver of annual audit sub-
mission requirement.

(a) General. (1) At the request of an
institution, the Secretary may waive
the annual audit submission require-
ment for the period of time contained
in paragraph (b) of this section if the
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institution satisfies the requirements
contained in paragraph (c) of this sec-
tion and posts a letter of credit in the
amount determined in paragraph (d) of
this section.

(2) An institution requesting a waiver
must submit an application to the Sec-
retary at such time and in such man-
ner as the Secretary prescribes.

(3) The first fiscal year for which an
institution may request a waiver is the
fiscal year in which it submits its
waiver request to the Secretary.

(b) Waiver period. (1) If the Secretary
grants the waiver, the institution need
not submit its compliance or audited
financial statement until six months
after—

(i) The end of the third fiscal year
following the fiscal year for which the
institution last submitted a compli-
ance audit and audited financial state-
ment; or

(ii) The end of the second fiscal year
following the fiscal year for which the
institution last submitted compliance
and financial statement audits if the
award year in which the institution
will apply for recertification is part of
the third fiscal year.

(2) The Secretary does not grant a
waiver if the award year in which the
institution will apply for recertifi-
cation is part of the second fiscal year
following the fiscal year for which the
institution last submitted compliance
and financial statement audits.

(3) When an institution must submit
its next compliance and financial
statement audits under paragraph
(b)(1) of this section—

(i) The institution must submit a
compliance audit that covers the insti-
tution’s administration of the title IV,
HEA programs for the period for each
fiscal year for which an audit did not
have to be submitted as a result of the
waiver, and an audited financial state-
ment for its last fiscal year; and

(ii) The auditor who conducts the
audit must audit the institution’s an-
nual determinations for the period sub-
ject to the waiver that it satisfied the
90/10 rule in §600.5 and the other condi-
tions of institutional eligibility in
§600.7 and §668.8(e)(2), and disclose the
results of the audit of the 90/10 rule for
each year in accordance with
§668.23(d)(4).
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(c) Criteria for granting the waiver. The
Secretary grants a waiver to an insti-
tution if the institution—

(1) Is not a foreign institution;

(2) Did not disburse $200,000 or more
of title IV, HEA program funds during
each of the two completed award years
preceding the institution’s waiver re-
quest;

(3) Agrees to keep records relating to
each award year in the unaudited pe-
riod for two years after the end of the
record retention period in §668.24(e) for
that award year;

(4) Has participated in the title IV,
HEA programs under the same owner-
ship for at least three award years pre-
ceding the institution’s waiver request;

(5) Is financially responsible under
§668.171, and does not rely on the alter-
native standards of §668.175 to partici-
pate in the title IV, HEA programs;

(6) Is not on the reimbursement or
cash monitoring system of payment;

(7) Has not been the subject of a limi-
tation, suspension, fine, or termination
proceeding, or emergency action initi-
ated by the Department or a guarantee
agency in the three years preceding the
institution’s waiver request;

(8) Has submitted its compliance au-
dits and audited financial statements
for the previous two fiscal years in ac-
cordance with and subject to §668.23,
and no individual audit disclosed liabil-
ities in excess of $10,000; and

(9) Submits a letter of credit in the
amount determined in paragraph (d) of
this section, which must remain in ef-
fect until the Secretary has resolved
the audit covering the award years sub-
ject to the waiver.

(d) Letter of credit amount. For pur-
poses of this section, the letter of cred-
it amount equals 10 percent of the
amount of title IV, HEA program funds
the institution disbursed to or on be-
half of its students during the award
year preceding the institution’s waiver
request.

(e) Rescission of the waiver. (1) The
Secretary rescinds the waiver if the in-
stitution—

(i) Disburses $200,000 or more of title
IV, HEA program funds for an award
year;

(ii) Undergoes a change in ownership
that results in a change of control; or

34 CFR Ch. VI (7-1-10 Edition)

(iii) Becomes the subject of an emer-
gency action or a limitation, suspen-
sion, fine, or termination action initi-
ated by the Department or a guarantee
agency.

(2) If the Secretary rescinds a waiver,
the rescission is effective on the last
day of the fiscal year in which the re-
scission takes place.

(f) Renewal. An institution may re-
quest a renewal of its waiver when it
submits its audits under paragraph (b)
of this section. The Secretary grants
the waiver if the audits and other in-
formation available to the Secretary
show that the institution continues to
satisfy the criteria for receiving that
waiver.

(Authority: 20 U.S.C. 1094)
[64 FR 58618, Oct. 29, 1999]

§668.28 Non-title IV revenue (90/10).

(a) General—(1) Cualculating the rev-
enue percentage. A proprietary institu-
tion meets the requirement in
§668.14(b)(16) that at least 10 percent of
its revenue is derived from sources
other than Title IV, HEA program
funds by using the formula in appendix
C of this subpart to calculate its rev-
enue percentage for its latest complete
fiscal year.

(2) Cash basis accounting. Except for
institutional loans made to students
under paragraph (a)(d)(i) of this sec-
tion, the institution must use the cash
basis of accounting in calculating its
revenue percentage.

(3) Revenue generated from programs
and activities. The institution must
consider as revenue only those funds it
generates from—

(i) Tuition, fees, and other institu-
tional charges for students enrolled in
eligible programs as defined in §668.8;

(ii) Activities conducted by the insti-
tution that are necessary for the edu-
cation and training of its students pro-
vided those activities are—

(A) Conducted on campus or at a fa-
cility under the institution’s control;

(B) Performed under the supervision
of a member of the institution’s fac-
ulty; and

(C) Required to be performed by all
students in a specific educational pro-
gram at the institution; and
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